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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT E. CUSHMAN 

University of Illinois 

Alien Enemies — Debts in Time of War. Fritz Schultz, Jr., Co. v. 
Raimes & Co. (New York. April 19, 1917. 164 N. Y. Supp. 454.) 
The defendant sought to restrain the prosecution of certain actions on 
debts contracted during peace on the ground that the plaintiff, a New 
Jersey corporation controlled by German citizens, was an alien enemy 
and as such had no right during the period of the war to appear as 
plaintiff in the courts of this country. While a nation at war has the 
undoubted right to confiscate the debts of alien enemies it was held 
that such confiscation can be authorized only by the definite action of 
Congress. In the absence of such action the right of the alien enemy 
creditor is still further protected by existing treaties between the 
United States and the kingdom of Prussia. The plaintiff, furthermore, 
was held to be a citizen of the state in which it was incorporated under 
the doctrine that the corporate body is a distinct entity from the alien 
owners of its stock and is, therefore, entitled to the privileges and 
immunities of citizens of the United States. 

Appointment of Officers — Power of the Legislature. Dunbar v. Cronin 
(Arizona. April 18, 1917. 164 P. 447.) The right of the legislature 
to make an appointment to the office of state law and legislative ref- 
erence librarian was attacked on the ground that it violated the doc- 
trine of the separation of powers inasmuch as an appointment to office 
was an executive function. It was held that "where the office is 
peculiarly identified or associated with the appointing power, as where 
it has to do with the functions and duties of the appointive power, 
whether it be judicial, legislative, or executive, the appointment prop- 
erly belongs to that department." The purpose of creating a legisla- 
tive reference librarian is to give aid and assistance to the legislature. 
His work is of a legislative nature and he is in the employ of the leg- 
islature as much as any of the numerous attaches of that department. 
In the absence of any constitutional provision forbidding such an 
appointment the legislature had power to make it. 
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Birth Control — Constitutionality. People v. Byrne. (New York. 
December 5, 1916. 163 N. Y. Supp. 680. Also February 3, 1917, 
163 N. Y. Supp. 682.) The defendant was convicted of selling a 
contraceptive article and disseminating information relating to the 
prevention of conception. The statute under which conviction resulted 
was alleged to impose an unconstitutional restraint upon the free 
exercise of conscience and the pursuit of happiness. It was held, how- 
ever, that the statute involved a legitimate exercise of the police power 
of the state. It is proper for the legislature to determine whether the 
distribution of the forbidden articles and information is prejudicial to 
public morals and welfare. The removal of the fear of pregnancy 
would increase immorality among unmarried persons, while the ques- 
tion of propagation is intimately connected with the "primary right of 
self preservation" which the state possesses. 

Blue Sky Laws — Constitutionality. Hall v. Geiger-Jones Co. (United 
States. January 22, 1917. 37 Sup. Ct. Rep., 217), Caldwell v. Sioux 
Falls Stock Yards Co. (United States. January 22, 1917. 37 Sup. Ct. 
Rep. 224), Merrick v. Halsey and Company (United States. Janu- 
ary 22, 1917. 37 Sup. Ct. Rep. 227.) These cases sustain the consti- 
tutionality of the so-called blue sky laws of Ohio, South Dakota and 
Michigan respectively. The three laws are substantially the same 
and the court, therefore, rests its decision upon the validity of the 
last two statutes upon its opinion regarding the Ohio act in the case of 
Hall v. Geiger-Jones Co. The laws forbid the sale within the state of 
certain classes of securities until a license has been secured. Such 
license can be had only upon the filing of certain information regarding 
the character of the applicant's scheme and upon satisfying the licens- 
ing commissioner that the undertaking is neither fraudulent nor unsafe. 
In the judgment of the court the purpose of the law is amply justified 
as an exercise of the police power to prevent fraudulent practices. 
It is legitimate to confer the wide powers named in the statutes upon 
the commissioner since there was no other appropriate means of exer- 
cising such powers and since private rights are protected by an appeal 
to the courts in the case of an adverse decision of the commissioner. 
The classification of securities and firms brought within the purview 
of the law is reasonable and not arbitrary. The statutes do not un- 
duly burden interstate commerce inasmuch as the sales of securities 
which must be licensed are those which are made within the state. 
It is permissible to bring in from another state any securities free 
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from interference, but there is ample authority for the rule that such 
securities may be sold in the state subject only to such reasonable 
police regulations as the state may impose upon such sale. 

Elections — Canvassing Board Cannot Decide Validity of Suffrage Law. 
Wells v. Robertson. (Illinois. April 4, 1917. 115 N. E. 654.) The 
functions of an election canvassing board are purely ministerial. It 
is no part of their duty or power to determine the constitutional ques- 
tion whether the associate judges of the municipal court of Chicago 
are officers for whom women may legally vote. They have the power 
merely to count and tabulate the votes cast and to declare the result. 
Accordingly such a canvassing board may not be mandamused to 
recount the votes cast for the judicial officers mentioned and exclude 
those cast by women. Such a writ of mandamus is not the proper 
writ by which to determine finally the right to an office, and the denial 
of such a writ is no bar to a subsequent election contest based on the 
ground that the votes cast by women for judicial officers were illegally 
cast. 

Elections — Constitutionality of Voting Machine. State v. Keating. 
(Montana. March 23, 1917. 163 P. 1156.) A statement in the state 
constitution that "all elections by the people shall be by ballot" does 
not render unconstitutional a statute providing for the use of voting 
machines. In the opinion of the court "the provision that elections 
should be by ballot was employed, not to designate pieces of paper, 
but a method which would insure, so far as possible, the secrecy and 
the integrity of the popular vote." "If by its use the main purpose 
of the constitution is furthered and the elector may cast his vote in 
secret with the assurance that it will be counted as cast, there can be 
no sound reason why the method should be dismissed as an innovation 
upon the letter of the law." 

Elections^— Disqualification of Majority Candidate Nullifies Election. 
Woll v. Jensen. (North Dakota. March 26, 1917. 162 N. W. 403.) 
When the candidate receiving a majority of the votes cast in an elec- 
tion is disqualified to hold the office for which he ran the candidate 
receiving a minority of the votes cast is not entitled to the office even 
though the disqualification of the majority candidate is generally 
known to the voters. It is the rule in England and in the state of 
Indiana that when such disqualification is known votes cast for the 
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disqualified candidate will be credited to the minority candidate on 
the theory that such votes have been wilfully thrown away. The 
better rule, and that representing the weight of American authority, is 
that such votes shall be considered as cast in protest against the quali- 
fied candidate and under the American doctrine of a majority rule no 
one should be deemed elected to office against such a protest of a ma- 
jority of the voters. When the candidate receiving the majority of 
votes is disqualified the election is regarded as a nullity. 

Elections — Illegal voting at Congressional Primaries and Elections. 
United States v. Gradwell. (United States. April 9, 1917. 37 
Sup. Ct. Rep. 407.) This decision, which disposed of four similar cases, 
rendered unsuccessful the attempt to invoke certain sections of the 
criminal code of the United States punishing a conspiracy "to defraud 
the United States in any manner for any purpose," against those who 
bribe electors at a congressional election or cause them to vote illegally 
at a primary election for the nomination of United States senators, 
inasmuch as these sections are aimed at the prevention of frauds 
against the revenue service and not at the protection of elections. 
Equally unsuccessful was the attempt to invoke in like manner the 
sections of the criminal code aimed at the protection of the negro and 
penalizing the act of injuring or oppressing them in the free exercise 
of their constitutional rights and privileges. In view of the fact that 
Congress has the undoubted power to prevent frauds in the election of 
its members by the enactment of appropriate legislation the court 
could not justify itself in applying a strained and unreasonable con- 
struction to other legislation for the purpose of making it accomplish 
an end which Congress did not have in mind. This position is further 
strengthened by the fact that there are no common law crimes against 
the United States and that a man cannot be punished under the 
federal law unless his case comes "plainly and unmistakably" within 
the provisions of some statute. 

Elections — Tie Vote. State v. Council of Incorporated Village of 
Stryker. . (Ohio. December 12, 1916. 115 N. E. 1007.) A local 
option election upon the question of prohibiting the sale of intoxicating 
liquors as a beverage which results in a tie is an election within the 
meaning of the law and precludes the holding of a second election with- 
in the period of two years. While a tie vote cast in an election for 
officers does not constitute an election a tie vote cast in a local option 
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election is a rejection of the proposal to prohibit inasmuch as the stat- 
ute provides that the sale of liquor shall be prohibited "if a majority 
of the votes cast at such election shall be in favor of prohibiting the 
sale of intoxicating liquors as a beverage." 

Election of United States Senators — Validity — Delegation of Power. 
Sutherland v. Miller. (West Virginia. March 13, 1917. 91 S. E. 993.) 
A statute purported to authorize a judge to whom application is made 
to order a judicial inquiry, if in his opinion the interests of public jus- 
tice require it, to ascertain whether a candidate for United States 
senator expended in order to secure election sufficient money in excess 
of the amount allowed in the statute to influence materially the result 
of the election. The judge is further required to send his decision in 
the matter and the evidence supporting it to the governor of the state, 
who is directed to transmit it in turn to the proper authorities of the 
United States government for such action as they see fit to take. The 
law was held to violate the clause of the state constitution providing 
for the separation of powers, since it confers upon the judicial depart- 
ment a power which is in essence discretionary and legislative. It is 
optional with the legislature whether or not it will enact a law embody- 
ing a policy in behalf of the public interest; but when such a statute is 
enacted "its enforcement is not optional when the circumstances 
demand its execution by the tribunal to which its enforcement is com- 
mitted." The statute is further open to attack on the ground that it 
attempts to intrude upon the constitutional authority of the United 
States senate to act as the judge of the election and qualifications of 
its members. 

Eminent Domain — Compensation. Police Jury v. Martin. (Louisi- 
ana. February 12, 1917. 74 So. 170.) A statute provided that 
when private property was taken by right of eminent domain for the 
construction of a state highway the measure of damages to the owner 
should be double the assessed value of the property per acre appearing 
on the last assessment roll. This was held to be a violation of the 
constitutional provision requiring the payment of just and adequate 
compensation for property taken by right of eminent domain. It was 
held that the legislature cannot fix the amount of such compensation 
nor adopt an arbitrary standard for the measure of it. It must be left 
to the courts to determine the amount of compensation from the facts 
in each individual case. 
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Intoxicating Liquors — Amount Possessed Restricted. Delaney v. 
Plunkett. (Georgia. February 24, 1917. 91 S. E. 561.) It is a 
legitimate exercise of the police power of the state to forbid the keep- 
ing of intoxicating liquors in any place of business or public place 
and also to forbid the keeping of such liquors in excess of given quan- 
tities in any place whatsoever. In justifying this regulation of the 
possession of liquors for personal use the court declared that "it 
was a question for the legislature to settle, in view of the common 
knowledge as to the effect of even partial intoxication of an individual 
man or woman upon their conduct while in that condition, whether or 
not the prevention of consumption by an individual, in his residence 
or in a private place, did not bear a logical relation to laws intended 
to conserve the morals and guarantee the safety of the public." There 
is no denial of due process of law by seizing liquor kept in contraven- 
tion of the law without affording the owner a hearing before a judicial 
tribunal. This is due to the fact that the law forbids the possession 
of the liquor thus seized ; there can be no property right in it ; and con- 
sequently no constitutional right can be impaired by a denial of the 
right to be heard. 

Master and Servant — Letter of Dismissal — Employer's Blacklist. 
Cheek v. Prudential Insurance Company. (Missouri. February 20, 
1917. 192 S. W. 387.) It is permissible for a state to enact a law re- 
quiring the superintendent or manager of a corporation to give to 
every, employee who has been in its service for ninety days and shall 
request it a letter of dismissal upon his leaving the services of the cor- 
poration setting forth the service rendered and the cause of leaving. 
Such a statute is not unduly discriminatory inasmuch as it applies 
alike to all corporations. It is a wise and legitimate exercise of the 
police power. It is illegal for corporations to enter into an agreement 
not to employ within two years any person who leaves the service of 
any such corporation or who is discharged by it. While such an agree- 
ment is not prohibited by the anti-trust law of the state it is unlawful 
on the ground that it deprives the parties to the agreement of their 
freedom to employ whomsoever they wish and also takes from the 
employee thus blacklisted his legal right to follow his chosen occupation. 

Militia — Payment by State When Drafted into Federal Service. State 
v. Handlin. (South Dakota. April 12, 1917. 162 N. W. 379.) The 
legislature appropriated money for the payment of $75 to every mem- 
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ber of the state militia after their return from federal service on the 
Mexican border. The constitution of South Dakota forbids the grant- 
ing of extra compensation to any public officer, employee, agent, or 
contractor after the services shall have been rendered or the contract 
entered into, provided however, that the legislature may make appro- 
priations for expenditures incurred in supressing insurrection or repel- 
ling invasjon. It was urged against the constitutionality of the above 
payments that since the militia of the state had been drafted into the 
service of the United States its services were rendered to the United 
States and not to the state of South Dakota. It was further con- 
tended that there was no insurrection, invasion, or state of war within 
the limits of the state and South Dakota was not liable for the pay- 
ment of services rendered in repelling an invasion of the state of Texas. 
The court rejected these views. A militiaman is at all times a servant 
of the nation and the state. "At all times since enlistment, includ- 
ing the time they were on the Mexican border under the draft, this 
regiment has been, in a certain sense, the National Guard of the state 
of South Dakota. . . . The services performed while under the 
draft were public and rendered, in part, for the benefit of this state 
as one of the states of the nation." It makes no difference, further- 
more, where the insurrection or invasion occurs. "Any assault upon 
the government of the United States by insurrection or invasion is also 
an assault against each and every state government in the union and it 
is equally the duty of the state to assist in repelling such assaults." 

Muncipal Corporations — Commission Form of Government — Creation 
of New Department by Initiative. Buchl v. Board of Commissioners of 
City of Beverly. (New Jersey. February 27, 1917. 100 Atl. 328.) 
It is impossible to employ the initiative provisions of the act establish- 
ing the commission form of municipal government for the enactment 
of an ordinance creating an excise board entirely separate from the 
governing commission. There is no question but that the power to 
create such a board formerly belonged to the city and that the commis- 
sion government act by its language seems to confer such power upon 
the new government. In spite of this, however, it was the judgment 
of the court that the legislature did not intend by the provisions for 
the initiative in the act providing for commission government to make 
it possible to change fundamentally that form of government in such 
a way that power now concentrated in one governing commission would 
be distributed again among additional boards. Any other view would 
permit the gradual disintegration of commission government. 
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Municipal Corporations — Constitutionality of City Manager Plan. 
State v. Bentley. (Kansas, April 7, 1917. 164 P. 290.) A statute of 
February, 1917, permitted cities to adopt as an optional form of gov- 
ernment the city manager plan. The validity of this act was attacked 
upon a large number of grounds. It was alleged that the provision 
permitting the governing board or commission to employ a manager 
and fix his salary without restriction as to the amount violates the 
clause of the state constitution requiring the financial powers of cities 
to be so restricted as to prevent abuse. This view was repudiated by 
the court inasmuch as the legislature did not deem any special restric- 
tion necessary to prevent an abuse of power in fixing the salary of the 
manager. It was further held that adequate restrictions upon the 
financial powers of the city are found in the budget provisions of the 
city manager plan. The fact that certain provisions of the new char- 
ter do not conform to the general laws of the state regarding elections 
and civil service does not invalidate it since the legislature always has 
the power by the adoption of a later act to suspend the operation of 
an ear her one where the two are in conflict. 

Old Age Pensions — Constitutionality. In re Opinion of The Justices. 
(New Hampshire. February 15, 1917. 100 Atl. 49.) In response to 
a request by the house of representatives of the state the supreme 
court of New Hampshire announced its opinion that a law providing 
for the payment of old age pensions would be unconstitutional. That 
clause of the bill of rights of the state constitution which stipulates 
that "no pension shall be granted but in consideration'of actual serv- 
ices" effectually precludes the payment of pensions the right to which 
would depend upon old age alone. Since the legislature cannot dele- 
gate a power which it does not possess it may not authorize the grant- 
ing of such pensions by cities or other political subdivisions of the state. 
Even if old age pensions were not unconstitutional under the consti- 
tutional provision mentioned the further restriction of the bill of rights 
that no pensions should be granted for more than one year at a time 
would preclude the granting of pensions for several consecutive years 
by separate bills passed at the same legislative session, since the restric- 
tion mentioned must be construed to mean that a pension may not be 
renewed until the expiration of a year. 

Physicians — Licensing and Qualifications. State v. Bonham. (Wash- 
ington. December 5, 1916. 161 P. 377.) The provision that appli- 
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cants for licenses to practice medicine must be graduates of a medical 
school whose requirements are not less than those prescribed by the 
Association of American Colleges, does not grant legislative functions 
to that association. Such provision in effect merely defines the medical 
schools from which the applicants must produce diplomas before licens- 
ing certificates may be issued to them. It is within the power of the 
legislature to impose such a restriction; the question of the wisdom or 
unwisdom is one for the legislature and not for the courts. 

Physicians — Right to Practice Medicine. State v. Hefferman. 
(Rhode Island. March 2, 1917. 100 Atl. 55.) A state law limiting 
the right to practice medicine in the state to such persons as present 
satisfactory evidence of graduation from a medical school of good 
standing does not violate the fourteenth amendment of the Constitution 
of the United States as a deprivation of property without due process 
of law, or a denial of the equal protection of the law. While opinions 
still differ as to the best methods of treating disease the vast amount 
of scientific information regarding the human body and methods of 
medical treatment accumulated by the medical profession during many 
years renders the defendant's allegation that he has discovered an 
entirely new system of healing unknown to any medical school so im- 
probable tht the denial to him of the right to practice healing on the 
ground that he is not the graduate of any medical school does not 
impair any constitutional right. 

Police power — Constitutionality of Pure Seed Law. State v. McKay. 
(Tennessee. March 10, 1917. 193 S. W. 99.) In order to prevent 
the sale of impure and worthless seed it was provided by law that all 
seeds sold in the state must conform to the standards of purity set 
forth in the statute, and that accurate information regarding the purity 
and character of its contents must be marked on the outside of pack- 
ages containing seed. The law does not apply to farmers who grow, 
sell and deliver seed on their own premises to purchasers for their own 
use. Such exemption of farmers from the operation of the law does 
not render it void as arbitrary class legislation since it is permissible 
for the legislature to impose- upon sales made in the open market regu- 
lations which do not apply, and which could not appropriately apply, 
to the type of transactions mentioned above. Nor is it the intention 
or result of the statute to discriminate against seeds from other states. 
The requirement that the locality in which the seed was produced be 
indicated on the label is not arbitrary and unreasonable. 
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Police Power — Constitutionality of Regulation of Billboards. Thomas 
Cusack Company v. City of Chicago. (United States. January 15, 
1917. 37 Sup. Ct. Rep. 190.) This decision sustains as a valid 
exercise of the police power the ordinance of the city of Chicago for- 
bidding the erection of any billboard more than twelve square feet in 
area in any block in which one-half the buildings are used exclusively 
for residence purposes without first obtaining the consent in writing of 
the owners of one-half of the frontage in such block. This affirms the 
decision of the supreme court of Illinois in the case of Thomas Cusack 
Company v. City of Chicago. (1915. 267 111. 344, 108 N. E. 340.) 
The view of the state court is without discussion that it is reasonable 
to impose such a limitation upon billboards in residence districts in- 
asmuch as they create a fire danger, gather unsanitary and offensive 
accumulations, and shelter immorality and crime. The contention 
that the provision of the ordinance making the right to erect the bill- 
board contingent upon the consent of certain of the property owners 
in the block is an unconstitutional delegation of legislative power is 
termed "palpably frivolous." Such a provision works to the advan- 
tage of the plaintiff since without it the prohibition of the ordinance 
would be absolute. "He who is not injured by the operation of a law 
or ordinance cannot be said to be deprived by it of either constitu- 
tional right or of property." There is ample precedent for the pro- 
vision requiring the consent of such property owners. The ordinance 
in this case is distinguished from the one declared unconstitutional 
in the case of Eubank v. Richmond (226 U. S. 137), since that ordi- 
nance, by providing that a building line could be imposed upon the 
petition of two-thirds of the lot owners in a block, did involve a dele- 
gation of legislative power, while in the Chicago ordinance the restric- 
tion was effective unless suspended by the property owners, "a familiar 
provision affecting the enforcement of laws and ordinances." 

Rural Credits Law — Limitation on Debt. In re Opinions of The 
Justices. (South Dakota. April 12, 1917. 162 N. W. 536.) In 
answer to questions propounded by the governor of the state the court 
declared that the liabilities incurred by the state in the operation of 
its rural credits law do not constitute debts within the meaning of the 
constitutional limitation on state indebtedness. "The word 'debt,' 
as used in such constitutional provisions, does not include any pecuni- 
ary obligation imposed by contract which, within the lawful and rea- 
sonable contemplation of the parties thereto, is to be satisfied out of 
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the current revenues for the year, or out of some fund then within the 
immediate control of the corporation." "If the law contemplates 
that the liability shall be met and cared for in a manner other than by 
general taxation, the mere possibility that a contingency may arise 
under which such liability or a part thereof shall need to be met through 
a general tax .... is not enough to invalidate the law." "Such 
a contingent debt is not a 'debt' under the provisions of our 
constitution." 

Women as Notaries Public. In re Opinion of The Justices. (New 
Hampshire. February 27, 1917 99 Atl. 999.) It is constitutional 
for the legislature to provide by law for the appointment of women to 
the office of notary public. In a previous opinion the court had de- 
clared that the governor of the state was without authority to appoint 
women to this office inasmuch as the common law forbade the holding 
of public office by women. This common law rule may be abrogated, 
however, by an act of the legislature, since the office of notary public 
is not mentioned in the state constitution and that instrument provides 
that the general court shall "provide by fixed laws for the naming and 
settling of all civil officers within this state, such officers excepted the 
election and appointment of whom are hereafter in this form of govern- 
ment otherwise provided for." 



